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Introduction 
The HFMA published a briefing NHS charities and public benefit (England and 
Wales) in October 2016. The briefing was issued in a time of financial pressure 
to remind NHS bodies of the importance of meeting the public benefit 
requirement when spending charitable funds. 

The briefing has been updated and revised as a result of the unprecedented 
increase in donations to the NHS as a result of the Covid-19 pandemic. It sets 
out the issues that need to be considered when spending charitable funds. 
Where possible, this briefing covers the requirements for the devolved nations. 

The HFMA and FFF have worked together to develop the NHS Finance Forum, specifically for the 
finance community to support each other through this challenging period.  

The Forum currently includes a useful links section and discussion boards covering subjects such 
as the annual accounts, governance arrangements and collecting Covid-19 cost data. New 
discussion boards will be added based on user feedback, and users can start their own topics in 
any of the discussion boards already available.  

Access to the Forum is by invitation/request and is only available to individuals within the finance 
community who work for the NHS and who have an NHS, DHSC, Gov.Wales, Gov.Scotland, 
hscni.net, HFMA or FFF email address.  

If you wish to be part of the Forum, please visit https://forums.hfma.org.uk/register.php   

Once registered, please visit the ‘User Guide’ section to find out how to set up your profile and 
start posting.  

https://www.hfma.org.uk/
https://forums.hfma.org.uk/register.php
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Charitable expenditure 
The legal and regulatory requirements for charities are slightly different in England and Wales, 
Scotland, and Northern Ireland. The legal requirements and reference to guidance for each of the 
devolved nations is set out in an appendix to this briefing. 

Having said that, in all nations, charitable expenditure must be for: 

• a charitable purpose – these are set out in legislation but include the advancement of health 
and/ or the saving of lives in all devolved nations and 

• the public benefit. This is, in effect, charity makes a positive difference to the public so it 
must: 

• be beneficial – any detriment or harm must be outweighed by the benefit 

• be for the public in general or a section of it so there must not be unduly restrictive conditions 
on who can access the benefit 

• be demonstrable, this usually means that the benefits are demonstrated by being 
recognisable, identifiable, definable or describable 

• not give rise to more than an incidental personal benefit. 

Charitable expenditure must also meet any conditions attached to it by donors – as long as those 
conditions meet the charitable expenditure tests above. So, a donation that was for the treatment of a 
named individual would not meet the tests above because it would not meet the public benefit test. 

NHS charities’ charitable purpose 

Most NHS charities in England and Wales will have a trust deed that says that it can spend its money 
‘for all or any charitable purpose or purposes relating to the National Health Service’. In some cases, 
the deed will specify a geographic area or a specific NHS body. For example,  

‘The trustee shall hold the trust fund upon trust to apply the income, and at its discretion, so 
far as may be permissible, the capital, for the general purposes of abc NHS Trust or any 
charitable purpose or purposes relating to the National Health Service in xyzshire (hereinafter 
referred to as “the objects”).’ 

In Scotland, the charitable purpose might be set out as follows:  

‘The advancement of health, through:  

(a) improvement in the physical and mental health of the people of Scotland;  

(b) the prevention, diagnosis and treatment of illness;  

(c) the provision of services and facilities in connection to the above; and  

(d) the research into any matters relating to the causation, prevention, diagnosis or treatment 
of illness, or into such other matters relating to the health service as the Trustees see fit. 

To observe any conditions attached to a donation or legacy prescribed by a donor to the 
charity, so far as is reasonably practicable, and consistent with the above purpose and the 
law. 1’ 

The corporate trustee, or the board acting as the corporate trustee, must know what the NHS 
charity’s purpose is before making decisions on how donated funds can be spent. 

NHS charities’ trustee arrangements 
Most NHS bodies have an associated NHS charity – and in the vast majority of cases2, the NHS 
body is the corporate trustee of the charity.  

 
1 Lothian Health Board endowment fund, Edinburgh and Lothians Health Foundation Charter, June 2018 
2 In England, NHS charities can take independent status which means that they appoint their own trustees and 
work with the NHS body under the terms of a memorandum of understanding  

http://www.elhf.co.uk/wp-content/uploads/2018/07/Charter-and-Appendices-June-2018.pdf
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The governing body of an NHS body administers the exchequer funds provided by government. 
Where there is a corporate trustee, the same governing body also acts on behalf of that corporate 
trustee for any charitable funds associated with that NHS body (the NHS charity). 

When acting as the corporate trustee, governing bodies of NHS bodies must recognise that: 

• the charitable funds they are managing are distinct from exchequer (NHS) monies 

• they have separate and distinct responsibilities for the administration of the charitable funds. 

This means that when deciding how to spend NHS charitable funds, the trustee(s) need to consider:  

• how the charitable purpose of the NHS charity will be met 

• whether the beneficiaries of the expenditure are consistent with the charity’s purpose 

• whether the personal benefits are no more than incidental 

• how any risks of detriment or harm to the charity’s beneficiaries or to the public in general will 
be managed. 

The boundary between charitable and exchequer spending 
There can be problems in identifying when it is appropriate for charitable funds to be spent on 
services that are usually funded by the public sector. Section 3.3c of the Charity Commission for 
England and Wales’ guidance to NHS charities3 states that they are permitted to contribute to the 
delivery of public services provided that: 

• a clear charitable purpose is served that falls within the trusts and powers of the charity 
concerned  

• the decision is made in the interests of the charity to further its charitable objects  

• there is a clear, open, and independent decision-making process by the trustee(s) to 
support the decision to apply charitable funds in this way (including an assessment of how far 
the public sector body’s duty of provision extends). 

The Charity Commission for England and Wales has issued guidance specifically about charities and 
public service delivery4 that advises that charities that engage in public service delivery should: 

• stick to their mission: 

• the activity must be consistent with the charity’s objects and powers 

• it must meet the needs of the charity’s beneficiaries 

• the risks need to have been assessed and mitigated against  

• guard their independence 

• the trustee(s) must act solely in the interests of the charity 

• board members of the corporate trustee must remember that they are not acting as a delegate 
or representative of the NHS but are, in effect, the brains of the NHS body that is the trustee 

• know their worth 

• charities that are providing services to a public body these should be at full cost unless it is in 
the charity’s interest to provide those services at a subsidy 

• the decision must be based on the interests of the charity and the needs of its beneficiaries. 

The guidance goes on to state there is no legal prohibition on charities delivering public services 
subject to meeting the requirements of charity law summarised above. In the UK, the provision of 
medical care and treatment is a public service – NHS charities would not normally provide healthcare 
services or make grants that subsidise the provision of healthcare services. However, NHS charities 
can and do contribute to the improvement of healthcare services. 

 
3 Charity Commission for England and Wales, NHS charities guidance, February 2012 
4 Charity Commission for England and Wales, Charities and public service delivery: an introduction and 
overview, March 2012 

https://www.gov.uk/government/publications/nhs-charities-guidance/nhs-charities-guidance
https://www.gov.uk/government/publications/charities-and-public-service-delivery-an-introduction-cc37
https://www.gov.uk/government/publications/charities-and-public-service-delivery-an-introduction-cc37
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Spending NHS charitable funds 
NHS charities have always had to follow the requirements of charities law as set out above. 
However, the pandemic has increased the level of donations and therefore public interest in NHS 
charities. 

Spending on patients 

Patient focused spending (unless directed mainly towards private patients) will generally meet the 
public benefit test. However, the following questions should be asked to confirm whether or not 
spending is appropriate:   

• is it within the objects of the charity concerned and, if the funds are also restricted, within the 
terms of that restriction? 

• is the immediate and direct effect of the spending too far removed from the intended 
charitable outcome to guarantee that outcome? 

• does it represent a more effective way of applying available funds than other alternatives that 
may be in need of funding? 

Spending on assets 

Grants to pay for equipment or other non-current assets for patient use are also likely to meet the 
public benefit test as long as the trustee(s) have assurance that they will have an ongoing use. In 
other words, there is no point buying equipment for a ward that is about to be closed or a service that 
is about to be transferred to another organisation. This is a key consideration in relation to assets that 
are purchased to be used during the Covid-19 pandemic. 

Spending on NHS staff 

Spending charitable funds on staff, equipment to be used by staff and staff events is a more complex 
area. Even when there is a specific staff welfare fund, expenditure will only meet the public benefit 
test if the staff benefit translates demonstrably to the relief of sickness of NHS patients. Having said 
that, NHS charitable funds are regularly spent on a range of items for staff – such as, leisure, kitchen 
and library facilities through to educational grants, scholarships and study leave, hospitality, 
Christmas and other social functions. 

In relation to spending on staff, the usual justification is that staff morale is improved, which will make 
staff more effective in their roles which will therefore lead to better care of patients.  

In deciding how to spend funds available for staff welfare purposes the trustee(s) concerned need to 
consider: 

• to what extent the intended charitable outcome from a particular payment can be measured 
and demonstrated AND 

• how effective (in terms of value for money) the particular payment used will be in delivering 
the ultimate outcome AND 

• how strong (or tenuous) the connection may be between the particular payment used and the 
charitable outcome intended. 

This means trustees need to analyse the payment’s usefulness – in terms of patient benefit – and 
assess it against other options and priorities for funding. This includes considering whether the type 
of purchase and level of expenditure are appropriate.  

This approach does not rule out gifts to individual members of staff or benefits for a wider number of 
staff where there is a clear link to the care of NHS patients - for example, where it is judged to further 
the objects of the charity by confirming the relevant NHS body as a good employer and making it 
easier for that body to attract and retain employees of high calibre in the future. However, if there are 
limited charitable funds available the trustee(s) may view a more direct means of improving staff 
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effectiveness (and therefore of supporting the services delivered by the NHS body) with measurable 
outcomes as representing better value for money. For example, funding a training course to address 
an immediate training need, leading directly (and on a continuing basis) to improved patient care. 

It is also important for trustees to understand and assess whether there are any tax consequences – 
for the charity or the staff – of such expenditure. Gifts or subsidies for staff may be benefits in kind 
that attract income tax5. There are specific tax rules6 regarding functions for employees that must be 
met whether the cost of the event is being funded by a charity or not. 

Ultimately this is a matter for the trustees' discretion – after they have considered all relevant factors.  

Once the decision is made, the trustees should record it. The minutes or other formal records should 
show that they actively considered the matter; their written record needs to be sufficient to allow 
someone to understand the issues, the decision and the reasons for it. This will be helpful for them to 
refer to in the event that their decision is questioned – whether by the Commission, the media, or 
others. 

Covid-19 appeals 

During the Covid-19 pandemic donations7 have been given to the NHS specifically to be spent on 
staff. This does not remove the need for trustee(s) to assess and be satisfied that the public benefit 
test has been met – the personal benefit gained by the staff must be incidental to the public benefit of 
improving the healthcare services provided.  

However, the conditions attached to the donations may mean that the money cannot be spent on 
equipment or services for patients but the questions above still need to be answered. For example: 

• the purchase of care packages and/or food and accommodation for staff working additional 
hours or away from home is expected to benefit the care of patients because staff will be fed 
and rested when they are working in unusually stressful and difficult times. However, this 
justification may not be valid if the care packages are being given to staff whose working life 
has not been impacted by the pandemic. 

• the funding of counselling sessions in the future for staff who have suffered mental health 
issues as a result of working during the pandemic should benefit patient care in the future 
because those staff will be able to continue to work effectively if their mental health issues 
are addressed. However, consideration should be given to whether this charitable 
expenditure is funding care that should be provided by the NHS body as an employer. 

• a celebratory event is planned for all staff of an NHS provider to attend once the pandemic is 
over to say ‘thank you’ and recognise the impact Covd-19 had on their working lives. The 
event will include presentations to individuals to recognise their actions, it will also include a 
short reflection on the impact on the organisation including a memorial presentation and 
information on how staff can input into learning lessons from the pandemic. After the formal 
part of the evening, there will be a meal, a subsidised bar and a band. The public benefit of 
the event will be increased staff morale, renewed engagement of staff in what changes can 
be made to improve patient care and improved staff retention as they feel valued for the role 
they play. As staff from the whole organisation will be invited, it will also be an opportunity to 
renew inter-departmental relationships that were developed during the pandemic. However, a 
less formal ‘knees up’ with a free bar is less likely to be of public benefit because while it 
might increase staff morale in the short term, there are unlikely to be any longer term benefits 
for patients in terms of lessons learned and improved staff retention and relationships. 

 
5 NHS Employers, HMRC guidance on tax and expenses during COVID-19 response, April 2020 
6 HMRC, Expenses and benefits: social functions and parties, accessed 27 April 2020 
7 HFMA, Checklist for accepting gifts or donations, April 2020 

https://www.nhsemployers.org/news/2020/04/hmrc-guidance-on-tax-and-expenses-during-covid19-response
http://www.gov.uk/expenses-benefits-social-functions-parties
https://www.hfma.org.uk/publications/details/checklist-for-accepting-gifts-or-donations
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Checklist 
The following checklist will ensure that the appropriate considerations are made when committing 
NHS charitable funds: 

Consideration Response 

What are the charitable purposes set out in the NHS 
charity’s governing document understood? 

 

Assuming that the charitable purpose is the advancement of 
healthcare – how does this expenditure meet that purpose? 

 

What is the public benefit of this expenditure?  

Is any personal benefit incidental? How is this going to be 
demonstrated? 

 

Are the conditions attached to donations clearly 
understood? 

 

Does the proposed expenditure meet the conditions 
attached to that expenditure? 

 

If staff are going to benefit from the charitable expenditure, 
have the taxation consequences been considered? 

 

Could the money be more effectively spend on another 
project? 

 

Has the decision to spend charitable funds been made 
independently of the NHS body? Where there is a corporate 
trustee, this means that the decision should have been 
made at a meeting that is clearly separate from a board 
meeting, with its own agenda and objectives and minutes. 

 

Has the decision-making process been documented?  
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Appendix 1: legal requirements and guidance for each of the devolved 
nations 

England and Wales 

Legal requirements 

Section 1 of the Charities Act 2011 (‘the 2011 Act’) states that for an organisation to be charitable it 
must have only charitable purposes. One of the charitable purposes is the advancement of health or 
saving lives. Section 2 of the 2011 Act requires that a charity’s purpose must be for the ‘public 
benefit’ – if this is not the case, the organisation is not a charity.  

Under section 17 of the 2011 Act, the Charity Commission for England and Wales must issue 
guidance on the public benefit objective and charity trustees must have regard to that guidance. In 
practice this means that trustees must be able to demonstrate that they are aware of the 
Commission’s guidance and that they have taken it into account.  

Charities in England and Wales are required by the paragraph 1.18 of the Charities Statement of 
Recommended Practice (SORP) to: 

• explain the main activities undertaken to further the charity’s purpose for the public benefit  

• include in their report a statement confirming whether the trustees have had regard to the 
Charity Commission’s guidance8 on public benefit. 

Guidance in relation to public benefit 

The Charity Commission for England and Wales has developed comprehensive guidance on this 
complex area covering three areas: 

• PB1 Public benefit: the public benefit requirements9  

• PB2 Public benefit: running a charity10  

• PB3 Public benefit: reporting11.  

Scotland 

Legal requirements 

Section 7 of the Charities and Trustee Investment (Scotland) Act 2005 (‘the 2005 Act’) sets out the 
charity test that all charities in Scotland must meet. Organisations that do not meet the charity test 
are not registered as charities. 

The charity test is in two parts: 

• that the organisation has only charitable purposes 

• that the charity must provide public benefit in Scotland or elsewhere.  

Section 8 of the 2005 Act defines public benefit. 

Under section 9 of the 2005 Act, the Office of the Scottish Charity Regulator (OSCR) must issue 
guidance on how it determined whether a body meets the charity test. 

 
8 https://www.gov.uk/government/publications/public-benefit-reporting-pb3 
9 www.gov.uk/government/publications/public-benefit-the-public-benefit-requirement-pb1  
10 www.gov.uk/government/publications/public-benefit-running-a-charity-pb2  
11 www.gov.uk/government/publications/public-benefit-reporting-pb3  

https://www.gov.uk/government/publications/public-benefit-reporting-pb3
https://www.gov.uk/government/publications/public-benefit-the-public-benefit-requirement-pb1
https://www.gov.uk/government/publications/public-benefit-running-a-charity-pb2
https://www.gov.uk/government/publications/public-benefit-reporting-pb3
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Guidance in relation to public benefit 

OSCR has also developed guidance12 on what public benefit means in Scotland. Page 23 onwards of 
that guidance13 includes examples of how a charity with the charitable purpose of the advancement 
of health might meet the public benefit test:  

‘The activities can be direct and focus on curing disease, illness or relieving symptoms and suffering. 
Alternatively, they can be preventative activities aimed at improving public health more widely. 
Activities can indirectly advance health, for example providing support to families of the terminally ill.’ 

Northern Ireland 

Legal requirements 

Section 2 of the Charities Act (Northern Ireland) 2008 (‘the 2008 Act’) requires that a charity’s 
purpose must fall within the list of charitable purposes and be for the ‘public benefit’ – if this is not the 
case, the organisation is not a charity.  

Section 3 of the 2008 Act defines the public benefit requirement. Section 4 of the 2008 Act states that 
the Charity Commission for Northern Ireland must issue guidance in relation to public benefit and 
charity trustees must have regard to that guidance. This means that trustees include a statement 
relating to public benefit in their annual report and accounts 

Guidance in relation to public benefit 

The Charity Commission for Northern Ireland has developed guidance for those establishing new 
charities and those managing charities: 

• CCNI PBR1 The public benefit requirement14 

• CCNI PBG Public benefit glossary15 

The guidance sets out three types of benefit that a charity may provide using health related 
examples: 

• direct benefit: this is the benefit beneficiaries may receive through the charity carrying out its 
purpose. For example, patients benefiting from attending a charitable hospital. 

• indirect benefit: this is benefit that is received in ways other than through the charity carrying 
out its main purpose. For example, a charity which assists nurses through funding or 
accommodation will indirectly benefit the patients who are cared for by those nurses. 

• wider benefit: this is benefit to the community at large which flows from a charity’s purposes. 
For example, the benefit to society from having a healthier population.  

  

 
12 www.oscr.org.uk/guidance-and-forms/meeting-the-charity-test-guidance/public-benefit  
13 https://www.oscr.org.uk/media/2994/v53_meeting-the-charity-test-guidance_final_published.pdf 
14 www.charitycommissionni.org.uk/media/1060/ccni-pbr1-public-benefit-requirement-v20.pdf  
15 www.charitycommissionni.org.uk/media/1061/20160520-ccni-pbg-glossary-v10.pdf  

https://www.oscr.org.uk/guidance-and-forms/meeting-the-charity-test-guidance/public-benefit
https://www.oscr.org.uk/media/2994/v53_meeting-the-charity-test-guidance_final_published.pdf
https://www.charitycommissionni.org.uk/media/1060/ccni-pbr1-public-benefit-requirement-v20.pdf
https://www.charitycommissionni.org.uk/media/1061/20160520-ccni-pbg-glossary-v10.pdf
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About the HFMA 
The Healthcare Financial Management Association (HFMA) is the professional body for finance staff 
in healthcare. For nearly 70 years, it has provided independent and objective advice to its members 
and the wider healthcare community. It is a charitable organisation that promotes best practice and 
innovation in financial management and governance across the UK health economy through its local 
and national networks. 

The association also analyses and responds to national policy and aims to exert influence in shaping 
the wider healthcare agenda. It has particular interest in promoting the highest professional 
standards in financial management and governance and is keen to work with other organisations to 
promote approaches that really are ‘fit for purpose’ and effective. 

The HFMA offers a range of qualifications in healthcare business and finance at undergraduate and 
postgraduate level and can provide a route to an MBA in healthcare finance. The qualifications are 
delivered through HFMA’s Academy which was launched in 2017 and has already established strong 
learner and alumni networks. 

© Healthcare Financial Management Association 2020. All rights reserved. 

While every care had been taken in the preparation of this briefing, the HFMA cannot in any 
circumstances accept responsibility for errors or omissions, and is not responsible for any loss 
occasioned to any person or organisation acting or refraining from action as a result of any material 
in it. 

HFMA 

1 Temple Way, Bristol BS2 0BU 

T 0117 929 4789 

E info@hfma.org.uk  

 

Healthcare Financial Management Association (HFMA) is a registered charity in England and Wales, 
no 1114463 and Scotland, no SCO41994. 

HFMA is also a limited company registered in England and Wales, no 5787972. Registered office: 
110 Rochester Row, Victoria, London SW1P 1JP 
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