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The Committee agrees with the conclusion reached by HM Treasury 

(HMT) and HMRC that section 41 in its current form is unduly complex, 

administratively burdensome and a barrier to effective financial planning. 

This is borne out by the onerous workload placed on HMRC regarding 

claims made by NHS bodies based on interpretation of the COS headings.

SECTION 41 VAT REVIEW



HFMA Response

Our response covers the following points:

• fiscal neutrality and how that will be achieved in the NHS

• the impact of the proposals on NHS bodies’ wholly owned 

subsidiaries

• the effect of the proposals on contracts between NHS bodies and 

those outside of the divisional registration

• partial exemption 

• the timing of the implementation of the proposed changes and 

unintended consequences

• the possible changes in supplier behaviour as a result of the change 

in regime.

SECTION 41 VAT REVIEW



The Committee agrees with the conclusion reached by HM Treasury 

(HMT) and HMRC that section 41 in its current form is unduly complex, 

administratively burdensome and a barrier to effective financial planning. 

This is borne out by the onerous workload placed on HMRC regarding 

claims made by NHS bodies based on interpretation of the COS headings.

SECTION 41 VAT REVIEW



The Committee agrees with the conclusion reached by HM Treasury 

(HMT) and HMRC that section 41 in its current form is unduly complex, 

administratively burdensome and a barrier to effective financial planning. 

This is borne out by the onerous workload placed on HMRC regarding 

claims made by NHS bodies based on interpretation of the COS headings.

SECTION 41 VAT REVIEW



The Committee agrees with the conclusion reached by HM Treasury 

(HMT) and HMRC that section 41 in its current form is unduly complex, 

administratively burdensome and a barrier to effective financial planning. 

This is borne out by the onerous workload placed on HMRC regarding 

claims made by NHS bodies based on interpretation of the COS headings.

SECTION 41 VAT REVIEW



The Committee agrees with the conclusion reached by HM Treasury 

(HMT) and HMRC that section 41 in its current form is unduly complex, 

administratively burdensome and a barrier to effective financial planning. 

This is borne out by the onerous workload placed on HMRC regarding 

claims made by NHS bodies based on interpretation of the COS headings.

SECTION 41 VAT REVIEW



Fiscal neutrality

The Committee agrees that the basis of the reform should be fiscally 

neutral but acknowledges that there are significant issues in achieving this 

that require careful consideration before any final decision is made.

The Department of Health and Social Care (DHSC) is made up of over 450 

health and social care organisations that are mostly within the VAT 

divisional registration but, nonetheless, manage their own VAT and submit 

their own claims. The complexity of the system is reflected in the extract 

below from the DHSC’s 2018/19 annual report and accounts. 

FISCAL NEUTRALITY



FUNDING FLOW



Conclusion

Our members are supportive of the proposals in principal. However, they 

do have concerns about the practical implementation of the changes, 

particularly in the NHS where the funding flows are complex and there are 

large numbers of organisations with differing VAT involved. Therefore, our 

members and the Committee would like to offer its support as the further 

detail is developed and would be pleased to help with data collection or 

worked examples.
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COVID 19 VAT IMPACT

• Staff availability

• System capability – off site working

• Timetable impact

• Source documents

• Duplicate payments – manual payment 

updates

• Audit & review impact

• PPE Zero rate

• Out of date VAT

• HMRC access & help



BREXIT
HMRC have published Brexit transition communication resources

https://www.gov.uk/government/publications/hmrc-brexit-transition-

communications-resources

which support the detailed guidance for Brexit Transition 

https://www.gov.uk/transition

on GOV.UK. These resources have been designed to help stakeholders and 

intermediaries support their members, clients and customers prepare for the end 

of the Brexit transition.

In addition, it may be useful to remind members of the obligations (as 

appropriate) around the movement of goods in or out of the UK and registering 

for Intrastat https://www.gov.uk/intrastat

https://www.gov.uk/government/publications/hmrc-brexit-transition-communications-resources
https://www.gov.uk/transition
https://www.gov.uk/intrastat


https://www.thegazette.co.uk/notice/3665219

The Directive includes a number of new headings (77-82) and 

minor changes to wording of existing headings such as 

14,19,52,56 & 72. 

For example recovery for call centres was previously included 

within Heading 2 but now has its own heading - 78. The online 

VAT21 has been updated accordingly

NEW COS HEADINGS

https://eur03.safelinks.protection.outlook.com/?url=https://www.thegazette.co.uk/notice/3665219&data=04|01|mike.barlow@hmrc.gov.uk|cf7e82686860498574dc08d87f2197df|ac52f73cfd1a4a9a8e7a4a248f3139e1|0|0|637399129536176209|Unknown|TWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D|1000&sdata=TUEq6eXplM/kwVvVp1V1s/i0Z9vZcpHJ/IrCGo0YPN8%3D&reserved=0


VAT AND CAR LEASING SCHEMES 

Regarding the recent litigation on the VAT treatment of car leasing schemes by way of salary sacrifice arrangements. 

In HMRC v Northumbria Healthcare NHS Foundation Trust (2020) EWCA Civ 874, the Court of Appeal has recently 
upheld the Upper Tribunal’s decision that an NHS Trust was entitled to claim a refund of VAT under Section 
41(3) of the VAT Act 1994, incurred by it in relation to cars that it leased to employees under salary sacrifice 
arrangements. 

The Court of Appeal confirmed that due to the deeming provision contained in the Value Added Tax (Treatment of 
Transactions) Order 1992, the provision of cars to employees under the salary sacrifice arrangements, did not 
amount to an economic activity. As a result, the Trust was able to reclaim VAT incurred in the furtherance of this 
non-business activity under the special refund scheme provided for at s.41(3) of VATA. 

HMRC accepts the decision of the Court of Appeal and the litigation has concluded.

Following this decision HMRC will accept claims relating to VAT on salary sacrifice car leasing schemes for periods 
from 1 October 2012, provided those claims are made on or before 31 March 2021.

This will apply to both late claims for COS VAT under Section 41(3) VATA and Section 80 VATA claims for over-
declared output tax.

Any claims made after 31 March 2021 will be subject to the usual time limits for making a claim, as set out in 
HMRC’s guidance at VATGPB9720.



QUESTIONS THANK YOU

Please remember for every VAT 
problem that you have there is a 
solution which is straightforward, 
uncomplicated and usually wrong.


