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About OSCR

OSCR is the regulator and registrar for Scotland’s 24,500 charities



What we do

Register new charities 

Help charities understand 
and comply with their duties

Help shape policy

Take action when a charity 
breaks the rules



Background
• OSCR Review of NHS charities 2010-2011

• Worked with Lothian NHS Endowments –

internal review

• Confirmed charitable status of endowments 

charities

• Identified inherent conflict of interest issue

• Published Who’s in Charge? 2011

• Recommendations to all chairs, April 2012

• Report and recommendations on governance 
and best  practice NHS Endowment Funds 2013



Conflict of 

interest 

• structure – NHS (Scotland) Act 1978 vests 

endowment funds in Health Boards as corporate 

trustees

• makes it difficult for members of Health Boards 

to demonstrate that they’re acting in the interests 

of the charity in decisions where the interests of 

the Health Board are also involved



Our inquiry into Tayside 

Health Fund

• statutory inquiry opened 4 April 2018

• media reports that in 2014 the endowment funds 
had paid £3.6m to Tayside Health Board, which was 
facing a significant overspend

• retrospective payment by charity for projects for 
which Tayside Health Board had already paid

• situation reflected in 2014 annual report and 
accounts

• larger context of continuing financial and other 
issues in Tayside Health Board



What we were looking at

Focus – decision-making by charity trustee in 

January-April 2014: 

• the board as charity trustee amended the 

charity’s Policy and Procedures on a temporary 

basis to allow retrospective consideration of 

applications for funding

• it then approved a number of retrospective 

applications for funding

Were charity trustee duties met?



Charity trustee 

duties



What did we find (1)?
Did the Board act with due care and diligence and in 
the interests of the charity?

• decision to vary the Policy and Procedures was 
rushed and reflected poor practice in a number of 
respects – but was within powers

• legal advice sought at short notice from same 
advisors as Tayside Health Board – against OSCR 
guidance

• Board members’ understanding of OSCR’s role was 
confused

• Board members foresaw reputational damage to the 
charity, but this failed to trigger full consideration



What did we find (2)?

Did the charity trustee understand and deal 

appropriately with the conflict of interest with 

Tayside Health Board’s interests? 

• failed to recognise charity’s interests needed to 

be considered separately from those of the 

Board in considering the variation

– the potential overspend was not the charity’s problem 

to solve

• failed to take account of guidance from OSCR 

detailing this specific issue



What did we find (3)?

But the decisions on whether to fund specific 

retrospective projects were taken with due 

deliberation and challenge

– grants were only provided for projects within the 

charity’s purposes – and some were turned down

– some of these grants funded ‘core’ provision –

maybe, but what does that mean anyway? 



Outcomes

• we found mismanagement in the way that the 

decision to suspend parts of Policies and 

Procedures was made 

• therefore misconduct in the administration of the 

charity

• we considered formal enforcement action 

against charity or individuals – not necessary or 

proportionate

• recommendations to charity and Cabinet 

Secretary



Our recommendations to the 

charity
• review Policy and Procedures – policy to help 

handle conflicts of interest arising between the 

charity and the health board, its corporate 

trustee

• Board members to prioritise attendance at 

endowment funds board meetings

• ensure board members understand OSCR’s role 

– provide training

All now done



Our recommendations to 

Ministers

• work with other endowment funds indicates core 

and non-core activity distinction not clear or easy 

to make – review guidance

• governance structure of NHS charities in 

Scotland carries risk to ability of charity trustee 

to act in charity’s interest where these conflict 

with those of health board

– supported by Scottish Parliament Health and Sport 

Committee



Action by Ministers
Cabinet Secretary for Health and Sport set up 

review of NHS Endowment Funds in May 2019:

• Review current governance arrangements for 

NHS Endowment Funds in Scotland

• Make recommendations to Ministers for potential 

changes

– Ensure those in management and control able to 

demonstrate acting in the interests of the charity



Remit of the Review Group

• review current models of structure and operation

• review underpinning legislation

• strengths and weaknesses of potential 

alternative models

• possible approaches and timescale for delivery 

of preferred option

Coming towards the end of considerations – will 

report to NHS Scotland CEO and Ministers



Questions?

martin.tyson2@oscr.org.uk


